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L OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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GERALD C, MANN
ATTORNEY GENEKAL

Honorable John D. Reed, Commissioner
.Bureau of Labor Statistics
Austin, Texas

Dear Sir: Opinion No. 0-484

Your recent communicdti
Genseral of Texas resds in part

"Articles 5168 .C.S., common-
1y referred to as y-four Hour lLav,

prescribes the numpber of\ho female em-
ployees can be €mpldyed inthis Ste¢te with cer-
tain exception®. (In Article\5172, K.C.S., it 1is
provided 'In cese “of oxtfjj;d ry emergencies,

addpess¢d to the Attorney
llova;

such as great publid calamities), or where it be~
the protection of human life
or propért be worked, but for
such £ime no}P leas than dopble time shall be paid
suclkl femala /with her ¢ nt.'

. eE:l, on October 1, 1942, Execuo-
tive Order 9240 was issued by the President
of the Undted States: regulating overtime pay com-
pensation. iz Executive Order in Section 4
provides 'Kothing herein shall be construed as
superseding or in conflict with the provisions

of statutes prescribing the compensation, hours
of work, and other conditions of employment of
employeeg of the United States,!
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Honorable John D. Reed, page 2

"Will you please consider this Executive
Order and advise me whether or not this conflicts
with our Article 5172, R.C.S5., and if =0, does
said Executive Order No. 9240 supersede and take
precedence over our sState statute?”

Executive Order No. 924Q reads in part as follows:

"I. That the folloving principles and reg-
ulations shall apply for the duration of the war
to the payment of premium and overtime wage com~
pensation on all work relating to the prosecu-
tion of the war:

"A. Ko premium wage or extra compensa-
tion shall be paid to any employee
in the United States, its territories
or possessions, for work on Saturday
or ounday except where such vork 1is
i performed by the employee on the sixth
or seventh day worked in his regular-
ly scheduled workveek and as herein-
after provided.

"(1) Whers becsuse of emergency
conditions an employee 1ls re-
qQquired to work for seven con-
secutive days in any regular-
ly scheduled workweek a pre-
mium wage of double time com-
pensation shall be pald for
vork on the seventh day.

"(2) Whore required by the provi-
sions of law oy employment con-
tracts, not mora than time and
one-half wage compenaation
shall be paid for work in ex-
cegs of eight hours in any day
or forty hours in any wvorkweek
or for work performed on the
aixth day vorked in any regu-
larly scheduled workweek."
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‘anorable John D. Reed, page 3

The exception in said Executlve Order quoted in your
letter applies only tc "employeses of the United Statee™ whose
wages and hours of service are speciflically reguleted by stat-
ute. The exception does not apply to one not an employee of
the United Ttates Covernment.

Article 5168, K. C. S. of Texas, reads as follows:

"No female shall be employed in any factory,
mine, mill, workshop, mechanical or mercantile es-~
tablishment, hotel, restaurant, rooming house,
theater, nmoving picture show, barber shop, tele-
graph, telephone or other offics, exprese or
transpertation company, or any State institution,
or any other establishment, institution or enter-
prise where females are employed, for more than
nine lours in sny one ctliendar day, nor more than
fifty-four hours in any one calendar week."

Then follows the exception in Article 5172, R. C. S,
of Texas:

" . . In cases of extraordinary emergencies
such as great public calamities, or where it be-
comes necessary for the protection of human life
or property, longer hours may be vorked, but for,
such time not less than double time ghall be paid
such femele with her consent,”

The effect of the Texasz statutes is to prohibit a
Temsle employee from working more than nine hours in any tventy-
four hour periocd and not  Jgore than fifty-four hourc in any one
veek except in cases of "extraordinary emergencies” in vhich
event longer hours may be worked but for such extra time "not
less than double time shall be pald such femdle with her con-
.ento

After careful resding of subsection (1) of Section A,
paragraph I, of the Executive Order it is clear that said sub-
section does not conflict with any provision of the Texas stat-
ute here under consideration. Under both the Executive Order and the
Texas statutes, vhaere, because of an emergency, the employee works
more than six days in any work week, such employee ashall recelive
a premium vage of double time compensation for work done on the
seventh day.



Honorable John D. Reed, page 4

In the United States Supreme Court case of Erip
Reilroad v. New York, 233 U. S. 671, 58 L. Ed. 1149, 34 o.
Cct. 756 (1914), the rule is stated thua:

"Indeed, when Congress acts in such a way
a8 to manifest ites purpose to exerclse its coneti-
tutional autherity, the regulative power of the
state ceazes to cxist.”

In order to aid 1n the effective prosecution of the
var, Congresg has authorized the President to issrue Exeoutive
Orders stebllizing prices, vages and salaries. Acting under
authority granted to him, the Fresident has iesued his Execu-
tive Order No., 9240, The Executive Order ig concerned only with
the payment cf over-time or premium wages in "work relating to
the prosecution of the war."

When therefore the queetion of over-time pay arises
as to "work relating to the prosecution of the war" the Execu-
tive Order will control. It is only in this connection that
the State statute ls superseded. When the work is not relat-
ed to the prosecution of the var Executive Order No. 9240 hae
no application.

Executive Order No., 9240 further provides:

"B. No premlum wage or extra compensa-
tion shall be psid for work on cus-
tomary holidays except that time and
one-half vage compenzation shall be
paid for work performed on any of
the following holidays only:

Hew Year'sz Day
Fourth of July
Labor Day
Thankegiving Day
Christmas Day

and elther Memorial Dey or one oth-
er such holiday of greater local
importance.”
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‘Honorable John D. Reed, page 5

The above quoted section is not in confliect with
any Texas statutes but merely provides extra conwonlation
for “work relating to the prosecution of the war" when per-
formed on the specified holidays.

Yours very truly

ATTORREY GENERAL OF T
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